New Hampshire Housing Monitoring Procedures
Land Use Restriction Agreement (LURA)

Program requirements applicable to post – 1989 years. The Land Use Restriction Agreement (LURA) period begins with the first day of the fifteen-year compliance period and ends 15 or more years after the close of the initial compliance period—creating a 30 or more year period under which the building owner must be in compliance with IRC Section 42. This document is essential to continued compliance. The staff should read through this document carefully and in particular the exhibits, which indicate the percentage of units at the agreed upon median area income limits that must be followed as well as any special conditions and the required certifications due each year.
General Monitoring Information
Under New Hampshire Housing’s review process, owners must maintain ongoing tenant records for each unit in the project. The records provide a historical account of tenant compliance for each unit.  
New Hampshire Housing will inspect each project at least once every three years. New Hampshire Housing shall inspect the tenant income certification(s), the documentation to support the certification(s), and the rent record for each tenant, all buildings and 20% of the low-income units in those projects. In addition, the Authority will conduct a physical inspection of 20% of the low-income units in the developments as well as the common areas, mechanical rooms, and exteriors of the property to insure compliance with HUD’s Uniform Physical Condition Standards (UPCS) that have been adopted by the Authority. New Hampshire Housing reserves the right to inspect more files and units if needed.  
The first inspection for new projects will occur no later than the end of the second year of the credit period. New Hampshire Housing’s goal is to inspect a project the year it has been placed in service to identify any potential problems that could be costly to the owner or project if not identified early.  
The LIHTC units to be inspected or reviewed must be chosen in a manner required by the IRS that will not give owners of LIHTC projects advance notice of what resident records will or will not be inspected.  New Hampshire Housing will give an owner reasonable notice that an inspection will occur so that the owner may assemble records.  
New Hampshire Housing reserves the right to conduct a review of any building after serving appropriate notice and to examine all records pertaining to rental of tax credit units. The Authority will perform a review at least through the end of the compliance period of the buildings in the project. New Hampshire Housing will advise by mail when a monitoring review will be conducted and what information will need to be made available, such as status report, utility allowance information, rent rolls, and other compliance review information deemed appropriate. This notice will identify what must be submitted 14 days prior to the review.

Resident File And Management Inspection

The compliance review includes, but is not limited to, a review of at least 20% of the low income tenant files. New Hampshire Housing or its agent will conduct on site project inspections in accordance with IRC 42. At a minimum, the application, Tenant Income Certification (TIC), documentation the owner has received to support the certification, and the rent received for each of the low-income units in these projects will be reviewed. Project inspections may include the following:

Qualified Basis - Review the qualified basis for all properties for the first year the tax credit is claimed.

Minimum Set-Aside - Review that the elected minimum set-aside has been met.

Initial and updated Application - Anyone interested in applying to your project must complete a full and detailed application. When they have come to the top of your waiting list, and the initial (original) application contains information that is greater than 120 days, the applicant must complete a full and detailed application or an application update form. All applications (original and secondary) must be signed and dated by the agent and applicant.

Tenant Income Certification (TIC) - The Tenant Income Certification is the form that a resident must sign certifying that their income, as stated on the form, is accurate. The TIC must be signed by the resident and agent on or before the effective date of their move-in.

Move-In Eligibility - A review of the resident’s application, Tenant Income Certification, and accompanying verifications to ensure applicant was income eligible. Residents must certify their student status at this time.

Annual Recertification - A resident’s income must be re-certified within 12 months of their move-in anniversary date to determine if they remain income eligible. In projects that elected 100% of the units be LIHTC units, this should have no bearing on the project as long as all units that become vacant are rented to eligible tenants.  Projects that are of mixed (market units) must monitor when a once eligible resident goes over 140% median area income as required by the next available unit rule.

Prior Year Findings - A review of any item(s) that may have been discovered on

any previous management review and that corrective action have been taken.

Student Status - Units occupied entirely by full time students will not be considered to qualify for the LIHTC Program. Exceptions apply for students who are single parents of children which are also full time students, provided no one is claimed as a dependent of a third party. Married students who file a joint return are also exceptions, as are students enrolled in certain job training programs or those receiving assistance under Title IV of the Social Security Act. Residents must certify their student status within one hundred twenty (120) days of their move-in and annually through their recertification.

Income/Rent and Utilities - A review of the income, rent and utilities will be conducted to ensure they are not above the maximum LIHTC income and rents for your area or any additional restrictions. The utility allowance (if applicable) is reviewed to determine if the appropriate amount is being used and if the allowance has been updated within ninety (90) days of their release as required.

Status Report - The status report is used to give the IRS and New Hampshire Housing a complete snapshot of the residents and the annual activity that has occurred. After comparing the appropriate information from the status report to the sampling of files reviewed, copies of the status reports are kept on file with New Hampshire Housing.

Rent Roll/Cards - A review of the resident rent rolls or rent cards depending on what your site uses, will be reviewed and compared to the resident file review and the status report.

Income Determinations
This section of the Manual explains the procedures for determination of income for eligible tenants. According to the Compliance Monitoring Regulations contained in Section 1.42-5 of the Internal Revenue Code for the LIHTC Program, "Tenant income is calculated in a manner consistent with the determination of annual income under Section 8 of the United States Housing Act of 1937 ("Section 8"), not in accordance with the determination of gross income for federal income tax liability."  

Owners and managers should use current circumstances to project income, unless verification forms or other verifiable documentation indicate that an imminent change will occur. For guidance in this section and in determination of tenant income, the HUD Handbook 4350.3 Rev.1, Occupancy Requirements of Subsidized Multifamily Housing Programs, is used and must be used as a reference guide. The HUD Handbook 4350.3 Rev.1 and HUD notices can be obtained by calling 1-800-767-7468.

Potential tenants for rent-restricted units should be advised early in the application process of the maximum income limits that apply to these units. Management should explain to potential tenants that the anticipated income of all persons 18 years of age or older and unearned income of minor children expecting to occupy the unit must be included and verified on a Tenant Income Certification (TIC) PRIOR TO occupancy and recertified annually for continued eligibility.

To determine if a family meets the income test, look at the sources of income as stated in 24 CFR Part 5.609 which is the test for the HUD Section 8 program (IRS Notice 88-80). If the amounts from these sources when aggregated are equal to or less than the applicable Area Median Gross Income limit for the county and household size, then the household is an income-qualified household.  Please keep in mind that rental agents sometimes attempt to establish only that the applicant has sufficient income to support monthly rent payments. However, tax credit projects are both rent restricted and income restricted. Therefore, if a rental agent intends to include the applicant as an eligible tenant, income from all required sources must be verified and included in the income calculation.

Tenant Income Certification (TIC)

The Tenant Income Certification has been provided for your use in qualifying a project's eligible tenants. The use of this Tenant Income Certification is required in order to ensure the continuity necessary for accurate monitoring of these projects. The form is a legal document which, when fully executed, qualifies the applicant to live in a LIHTC unit. It is not to be used as a rental application.  NHHFA approved TIC can be found on our web site at www.nhhfa.org. Effective January 1, 2004, all Tax Credit properties are required to use the New Hampshire Housing-approved TIC found on our web site. Your cooperation is greatly appreciated as New Hampshire Housing strives for consistencies within the program.

After all income and asset information has been verified and computed, management personnel must prepare the Tenant Income Certification. It must be signed by the tenant and by the owner or owner's agent at initial move-in and upon annual recertification. The effective date of the initial certification should be the move-in date. For projects receiving their credit allocation due to acquisition and/or rehabilitation and where there are existing households, the effective date of the first LIHTC certification for those existing households cannot be earlier than the first placed in service date (i.e., the acquisition placed in service date).   The initial Tenant Income Certification must be signed no prior to the effective date and cannot be later than the effective date. New Hampshire Housing will not recognize a TIC if it is pre-dated (typed). The residents must sign/date their own TIC on or before the effective date. Failure to comply will constitute non-compliance.

A Tenant Income Certification that is completed late, either after the date the household occupied the unit or after the anniversary date of the previous certification, will cause the unit to be considered out of compliance until a proper and complete certification or recertification is performed. To avoid issues of noncompliance, New Hampshire Housing strongly advises owners and managers to certify and recertify on a timely basis. Each household file must have a Tenant Income Certification (TIC) signed by all household members 18 years of age or older for each year of occupancy.  Management should instruct the prospective tenant(s) to sign the Tenant Income Certification exactly as the name appears on the form. The tenant's legal name should be given and used just as it will appear on the lease. No one may live in a LIHTC unit unless the household income is certified and under lease.

Annual Income/Income From Assets

The LIHTC Program uses HUD's definition of "annual income" as contained in the U.S. Housing Act of 1937 as amended. HUD's definition of annual income is very specific and is not simply the amount contained on tax returns. See HUD Handbook 4350.3 Rev. 1 or visit HUD’s web site at www.hudclips.gov.
Annual Income for Section 8 Household

New Hampshire Housing accepts the annual income for a household receiving housing assistance payments under the Section 8 voucher program (at recertification only) and may verify this income by obtaining the 50058 or a statement from the Public Housing Authority (PHA) or Housing Finance Authority (HFA) administering the voucher by using New Hampshire Housing’s Verification of Section 8 form found on our web-site. Please note: the owner/agent must still complete a TIC and the owner/agent and tenant must sign it. Please be advised that if you are using the PHA statement or 50058, you must still verify student status and have resident complete the disposition of asset form. At initial move-in the TIC and accompanied verifications must be obtained.

Project Based Rental Assistance:

Projects may use the HUD 50059 income calculating form in place of the TIC but it must be accompanied by the required verifications, student status and dispositions of assets form.

Rural Development (RD) Projects 
The form used for RD properties RD1944-8 may be used in place of the TIC and must be signed by both the agent and tenant.  Gross income must be used for the LIHTC Program with no allowances.  The 2% imputed of assets must always be used to comply with the LIHTC program. Any other differences must be done in the manner of the HUD Handbook 4350.3 Rev.1.

Written verifications of income valid for one hundred and twenty (120) days prior to the effective date of move-in and annual recertification. Verifications over 120 days must have new written verification.

The LIHTC Program uses HUD's definition of "assets" as contained in the U.S. Housing Act of 1937 as amended. HUD's definition of assets is very specific. See HUD Handbook 4350.3 Rev. 1.  

Assets are items of value, other than necessary personal items, and are considered along with verified income to determine the eligibility of a household. The asset information (total value and income to be derived) must be obtained at the time of application and recertification. The applicant will affirm that this information is correct by executing the Tenant Income Certification.  

Third party verification of assets is required when the combined value of assets exceeds $5,000. An owner may satisfy the third party documentation requirement for a tenant's income from assets if the tenant submits to the owner a signed, sworn statement that the value of the combined assets is less than $5,000. The use of New Hampshire Housing’s form entitled Under $5,000 Asset Certification is required for this procedure. However, New Hampshire Housing recommends obtaining third party verifications for asset verification.   The assets less than $5,000 form may be used at recertification only (tax credit and bond programs only). Third party verification is required at initial move-in.

If a project is required to obtain third party verifications because of participation in another housing program (i.e., Section 8, RD, HOME, etc.), then do not use the Under $5,000 Asset Certification.  

Physical Inspections

Compliance Monitoring Regulations published by the IRS, January 14, 2000, require housing credit agencies to conduct physical inspections consistent with standards governed by the Department of Housing and Urban Development’s Uniform Physical Conditions Standards. These standards require properties to be in “decent, safe and sanitary condition and in good repair” and require agencies to inspect the following five major areas:

Site

The site includes components such as fencing and retaining walls, grounds, lighting, mailboxes, signs (such as those identifying the development or areas of the development), parking lots/driveways, play areas and equipment, refuse disposal, roads, storm drainage and walkways. The site must be free of health and safety hazards and be in good repair.

Building exterior

Each building on the site must be structurally sound, secure, habitable, and in good repair. The building’s exterior components such as doors, fire escapes, foundations, lighting, roofs, walls and windows, where applicable, must be free of health and safety hazards, operable, and in good repair.

Building systems

The building’s systems include components such as domestic water, electrical system, elevators, emergency power, fire protection, HVAC, and sanitary system. Each building’s systems must be free of health and safety hazards, functionally adequate, operable, and in good repair.

Dwelling units

Each dwelling unit within a building must be structurally sound, habitable, and in good repair.  All areas and aspects of the dwelling unit, for example the unit’s bathroom, call-for-aid, ceiling, doors, electrical systems, floors, hot water heater, HVAC (where individual units are provided, kitchen, lighting, outlets/switches, patio/porch/balcony, smoke detectors, stairs, walls and windows must be free of health and safety hazards, functionally adequate, operable, and in good repair. 

Where applicable, the dwelling unit must have hot and cold running water, including an adequate source of potable water.

If the dwelling unit includes its own sanitary facility, it must be in proper operating condition, usable in privacy, and adequate for personal hygiene and the disposal of human waste.  

The dwelling unit must include at least one battery-operated or hard-wired smoke detector, in proper working condition, on each level of the unit at a minimum or per local or state code.

Common areas

The common areas must be structurally sound, secure and functionally adequate for the purposes intended. The common areas include components such as basement/garage/carport, restrooms, closets, utility, mechanical, community rooms, day care, halls/corridors, stairs, kitchens, laundry rooms, office, porch, patio, balcony, and trash collection areas, if applicable. The common areas must be free of health and safety hazards, operable, and in good repair. All common area ceilings, doors, floors, HVAC, lighting, outlets/switches, smoke detectors, stairs, walls, and windows, to the extent applicable, must be free of health and safety hazards, operable, and in good repair.  

All areas and components of the housing must be free of health and safety hazards. These areas include, but are not limited to: air quality, electrical hazards, elevators, emergency/fire exits, flammable materials, garbage and debris, handrail hazards, infestation, and lead based paint. For example, the buildings must have fire exits that are not blocked and have handrails that are undamaged and have no other observable deficiencies. The housing must have no evidence of infestation by rats, mice, or other vermin, or of garbage and debris. The housing must have no evidence of electrical hazards, natural hazards, or fire hazards. The dwelling units and common areas must have proper ventilation and be free of mold, odor (e.g., propane, natural gas, etc.), or other observable deficiencies. The housing must comply with all regulations and requirements related to the ownership of pets, and the evaluation and reduction of lead based paint hazards and have available proper certifications of such.
Lease Requirements

All tenants occupying LIHTC units are required to be certified and to execute at least an initial six month lease. (Exceptions for housing for the homeless and single room occupancy are listed below).  Succeeding leases are not subject to a minimum lease period. Please note: Some programs require a one-year term.

The lease must reflect the correct date of move-in, or the date the tenant takes possession of the unit.

At a minimum, the lease must include:

The legal name of parties to the agreement and all other occupants

Description of the unit to be rented

The date the lease becomes effective

The term of the lease

The amount of rent

The use of the premises

The rights and obligations of the parties, including the obligation of the household to annually recertify its income

A statement explaining that the development is participating in the Housing Tax Credit Program, and that tax credit units are under certain program regulations including income eligibility, student eligibility, and annual recertification of household income.

Single room occupancy (SRO) housing must have a minimum lease term of one month. Tenants in SRO housing may share bathrooms, cooking facilities, and dining areas.

Federal rules allow for month-by-month leases for the following types of SRO housing for homeless individuals: 

SRO units in projects receiving McKinney Act and Section 8 Moderate Rehabilitation assistance.

SRO units intended as permanent housing and not receiving McKinney Act assistance.

SRO units intended as transitional housing that are operated by a governmental or nonprofit entity and providing certain supportive services.

Rent And Income Limits
The income necessary to be eligible to rent a unit is based on the household income limits adjusted for family size for the area in which the project is located. Income determination is similar to Section 8 income qualifications as described in 24 Code of Federal Regulations (CFR) Part 5.609.

For properties receiving tax credits in 1990 and subsequent years, the formula for computing gross rent is based on 1.5 persons per bedroom not to exceed 30% of the corresponding income election. For tax credit properties that received credit allocations from the years 1987 through 1989, the maximum is based on the size of the household occupying the unit.

On August 10, 1993, the Omnibus Budget Reconciliation Act of 1993 was signed into law. This allowed owners of projects receiving allocation(s) of credit prior to December 31, 1989, to elect to make the change from maximum rents based on family size to maximum rents based on number of bedrooms.  The deadline for the one-time election was February 7, 1994. It was necessary to file the election with the IRS and New Hampshire Housing at that time. The election, once made, applies to all low-income units in a tax credit building and is irrevocable. The election to change the rent calculation method applies only to new

residents moving into a building after the election is made.  
The U.S. Department of Housing and Urban Development annually publishes median income figures for all New Hampshire counties. New Income Limits published by HUD annually must be implemented with 45 days of the effective date of the new limits. New Hampshire Housing uses these figures to calculate the maximum allowable rents and tenant incomes for rental units receiving the tax credit. New Hampshire Housing lists the income and rent limits on our web site at www.nhhfa.org.
Student Status
The IRS requires that all household members certify upon application, certification and annual certification of their student status.

Under Section 42 Regulations, most households where all of the members are full-time students are not eligible tenants and units occupied by theses households may not be counted as LIHTC units (See IRS Code Section 151(c) (4) for student definition).
There are four exceptions to the limitation on households where all members are full-time students.  Full-time student households that are income eligible and satisfy one or more of the following conditions can be considered to be eligible. Verification must be obtained to support the student status and the applicable exception(s). 

1. All members of the household are married and file a joint tax return.  A copy of a joint federal income tax return should be required for verification. 

2. A student family composed of a single parent and his/her dependent children is eligible to occupy a housing unit without loss of tax credits for the owner, as long as none of the occupants are dependents of another individuals outside of the immediate household for income purposes. 

3. At least one member of the household receives assistance under Title IV of the Social Security Act (formerly Aid to Families with Dependent Children or AFDC, now known as Temporary Assistance for Needy Families (TANF)). 

4. At least one member of the household participates in the Job Training Partnership Act (JTPA) or other similar federal, state, or local programs.  This includes, but is not limited to, programs operating under the Workforce Investment Act and Dislocated Worker Program. 

An applicant claiming any of the exceptions must be able to provide documentation to prove that status.  If any applicant (in a household consisting entirely of full-time students) cannot claim one of the exceptions, housing in a Section 42 apartment must be denied. 

Loss of Eligibility Upon Becoming a Full-Time Student

If a previously qualified LIHTC household becomes a full-time student household and intends to continue living in a LIHTC unit, the household must meet at least one of the criteria above, and must be able to prove such status. Unlike changes in income, it appears that a unit occupied by a student household that does not meet or no longer meets one of the above exceptions ceases to count as a tax credit unit immediately. Your lease should have this language incorporated to show due diligence on the agent/owner’s part.

Discrimination
The owner or agents of the owner shall comply with federal law which prohibits discrimination based on race, color, religion, sex, national origin, handicap and familial status and equal opportunity to housing. New Hampshire laws additionally prohibit discrimination based on marital status, disability, age, and sexual orientation.

In addition, housing tax credit properties are subject to Title VIII of the Civil Rights Act of 1968, also known as the Fair Housing Act. The Fair Housing Act prohibits discrimination in the sale, rental and financing of dwellings based on race, color, religion, sex, national origin, familial status, and disability. See 42 U.S.C. sections 3601 through 3619.

The Fair Housing Act also mandates specific design and construction requirements for multifamily housing built for first occupancy after March 13, 1991, in order to provide accessible housing for individuals with disabilities. The failure of housing tax credit properties to comply with the requirements of the Fair Housing Act will result in the denial of the housing tax credit on a per unit basis.

The Department of Housing and Urban Development (HUD) enforces the Fair Housing Act. New Hampshire Housing will refer complainants to HUD for follow-up and/or investigation. Any finding of discrimination, adverse final decision by HUD, adverse final decision by a substantially equivalent state or local fair housing authority, or an adverse judgment from a federal court is a violation that New Hampshire Housing must report to the Internal Revenue Service.

Anyone with questions regarding the accessibility requirements can obtain the Fair Housing Act Design Manual from HUD by calling (800) 343-3442.[image: image1.png]
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